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§137.15

Subpart C—Selection of Indian
Tribes for Participation in Self-
Governance

§137.15 Who may participate in Tribal
Self-Governance?

Those Self-Governance Tribes de-
scribed in 503(a) of the Act [26 U.S.C.
458aaa-2(a)] participating in the Title
IIT Tribal Self-Governance Demonstra-
tion Project and up to 50 additional In-
dian Tribes per year that meet the cri-
teria in §137.18 may participate in self-
governance.

§137.16 What if more than 50 Indian
Tribes apply to participate in self-
governance?

The first Indian Tribes who apply and
are determined to be eligible shall have
the option to participate in self-gov-
ernance. Any Indian Tribe denied par-
ticipation due to the Ilimitation in
number of Indian Tribes that may take
part is entitled to participate in the
next fiscal year, provided the Indian
Tribe continues to meet the financial
stability and financial management ca-
pacity requirements.

§137.17 May more than one Indian
Tribe participate in the same com-
pact and/or funding agreement?

Yes, Indian Tribes may either:

(a) Each sign the same compact and/
or funding agreement, provided that
each one meets the criteria to partici-
pate in self-governance and accepts
legal responsibility for all financial
and administrative decisions made
under the compact or funding agree-
ment, or

(b) Authorize another Indian Tribe to
participate in self-governance on their
behalf.

§137.18 What criteria must an Indian
Tribe satisfy to be eligible to par-
ticipate in self-governance?

To be eligible to participate in self-
governance, an Indian Tribe must have:

(a) Successfully completed the plan-
ning phase described in §137.20;

(b) Requested participation in self-
governance by resolution or other offi-
cial action by the governing body of
each Indian Tribe to be served; and
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(c) Demonstrated, for three fiscal
years, financial stability and financial
management capability.

PLANNING PHASE

§137.20 What is required during the
planning phase?

The planning phase must be con-
ducted to the satisfaction of the Indian
Tribe and must include:

(a) legal and budgetary research; and

(b) internal Tribal government plan-
ning and organizational preparation re-
lating to the administration of health
programs.

§137.21 How does an Indian Tribe
demonstrate financial stability and
financial management capacity?

The Indian Tribe provides evidence
that, for the three years prior to par-
ticipation in self-governance, the In-
dian Tribe has had no uncorrected sig-
nificant and material audit exceptions
in the required annual audit of the In-
dian Tribe’s self-determination con-
tracts or self-governance funding
agreements with any Federal agency.

§137.22 May the Secretary consider
uncorrected significant and mate-
rial audit exceptions identified re-
garding centralized financial and
administrative functions?

Yes, if the Indian Tribe chooses to
centralize its self-determination or
self-governance financial and adminis-
trative functions with non-self-deter-
mination or non-self-governance finan-
cial and administrative functions, such
as personnel, payroll, property man-
agement, etc., the Secretary may con-
sider uncorrected significant and mate-
rial audit exceptions related to the in-
tegrity of a cross-cutting centralized
function in determining the Indian
Tribe’s eligibility for participation in
the self-governance program.

§137.23 For purposes of determining
eligibility for participation in self-
governance, may the Secretary con-
sider any other information regard-
ing the Indian Tribe’s financial sta-
bility and financial management ca-
pacity?

No, meeting the criteria set forth in
§§137.21 and 137.22, shall be conclusive
evidence of the required stability and
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capability to participate in self-govern-
ance.

§137.24 Are there grants available to
assist the Indian Tribe to meet the
requirements to participate in self-
governance?

Yes, any Indian Tribe may apply, as
provided in §137.25, for a grant to assist
it to:

(a) Plan to participate in self-govern-
ance; and

(b) Negotiate the terms of the com-
pact and funding agreement between
the Indian Tribe and Secretary.

§137.25 Are planning and negotiation
grants available?

Subject to the availability of funds,
IHS will annually publish a notice of
the number of planning and negotia-
tion grants available, an explanation of
the application process for such grants,
and the criteria for award. Questions
may be directed to the Office of Tribal
Self-Governance.

§137.26 Must an Indian Tribe receive
a planning or negotiation grant to
be eligible to participate in self-gov-
ernance?

No, an Indian Tribe may use other re-
sources to meet the planning require-
ment and to negotiate.

Subpart D—Self-Governance
compact

§137.30 What is a self-governance com-
pact?

A self-governance compact is a le-
gally binding and mutually enforceable
written agreement that affirms the
government-to-government relation-
ship between a Self-Governance Tribe
and the United States.

§137.31 What is included in a com-
pact?

A compact shall include general
terms setting forth the government-to-
government relationship consistent
with the Federal Government’s trust
responsibility and statutory and treaty
obligations to Indian Tribes and such
other terms as the parties intend to
control from year to year.

§137.42

§137.32 Is a compact required to par-
ticipate in self-governance?

Yes, Tribes must have a compact in
order to participate in self-governance.

§137.33 May an Indian Tribe negotiate
a funding agreement at the same
time it is negotiating a compact?

Yes, at an Indian Tribe’s option, a
funding agreement may be negotiated
prior to or at the same time as the ne-
gotiation of a compact.

§137.34 May a funding agreement be
executed without negotiating a
compact?

No, a compact is a separate docu-
ment from a funding agreement, and
the compact must be executed before
or at the same time as a funding agree-
ment.

§137.35 What is the term of a self-gov-
ernance compact?

Upon approval and execution of a
self-governance compact, the compact
remains in effect for so long as per-
mitted by Federal law or until termi-
nated by mutual written agreement or
retrocession or reassumption of all
PSFAs.

Subpart E—Funding Agreements

§137.40 What is a funding agreement?

A funding agreement is a legally
binding and mutually enforceable writ-
ten agreement that identifies the
PSFAs that the Self-Governance Tribe
will carry out, the funds being trans-
ferred from service unit, area and head-
quarters levels in support of those
PSFAs and such other terms as are re-
quired or may be agreed upon pursuant
to Title V.

§137.41 What PSFAs must be included
in a funding agreement?

At the Self-Governance Tribe’s op-
tion, all PSFAs identified in and in ac-
cordance with section 505(b) of the Act
must be included in a funding agree-
ment, subject to section 507(c) of the
Act [25 U.S.C. 458aaa-6(c)].

§137.42 What Tribal shares may be in-
cluded in a funding agreement?

All Tribal shares identified in sec-
tions 505(b)(1) [256 U.S.C. 458aaa—4(b)(1)]
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